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BANKS' LIABILITY IN HANDLING ACCOUNTS
OF DECEDENTS AND FIDUCIARIES
RicHARD M. LUND*
The difficulties and possible liabilities that a bank may incur in
the handling of decedent and fiduciary accounts have been lessened
somewhat by legislation designed to protect the depository. In some
instances common law concepts have been enacted into statutory form;
in others the statutes are in derogration of the common law. There
are still many problems that may arise for which no statutory protection is available. Some of these situations will probably never be
remedied by legislation; however, the banking business, like any
other business, is subject to certain risks and must assume certain
responsibilities. Because it would be difficult, if not impossible, to
cover every conceivable situation that might arise, this article is
limited to a general discussion of the problems that are presented
when such accounts are created or accepted.
Generally a national bank is subject to the laws of the state in
which it operates unless these laws interfere with the bank's purpose, or destroy its efficiency as a federal agency, or conflict with the
laws of the United States.1 It has also been held that national banks
are entitled to the protections afforded banks by state statutes. 2
A bank, as defined by the Florida Banking Code, includes "any
person doing a banking business whether subject to the laws of this
or any other jurisdiction."'
Industrial, Morris plan,4 and savings
5
banks are excepted; they operate under separate statutory provisions,
as do building and loan associations.6 Although the Legislature mentioned national banks specifically in one instance in the code, 7 its
definition of a bank seems broad enough to include national banks
in so far as the protective features are concerned.
*B.S. 1948, University of Pennsylvania; LL.B. 1948, Cornell University; Member
of Miami, Florida, Bar.
lFirst Nat'l Bank v. Kentucky, 76 U.S. (9 Wall.) 353, 362 (1869).
2National City Bank v. Continental Nat'l Bank & Trust Co., 83 F.2d 134 (10th
Cir. 1936); Lau v. Lau, 304 Mich. 218, 7 N.W.2d 278 (1943).
3FLA. STAT. §658.02 (1) (1957).
41d. §§656.01-.14.
51d. §§654.01-.09.
61d. §§665.01-.51.
71d. §659.271 (2).
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DECEDENTS' ACCOUNTS

Withdrawals
In the absence of any special contractual or statutory provisions,
the death of a depositor terminates the authority of a bank to honor
withdrawals from the account; any amount due the depositor becomes
an asset of his estate. S
Although the relationship of debtor and creditor exists between
a bank and its depositors, the bank in discharging its obligation to
the depositors is also bound by principles of agency. Since the death
of the principal, even though unknown to the agent, revokes the
agent's power unless this power is coupled with an interest, the predicament of a bank in such a situation is obvious. Fortunately, an exception to this agency doctrine was recognized at common law, which
in effect excepted banks from liability for checks paid in good faith
after a depositor's death without knowledge of his death. Florida
and several other states have enacted a broadened version of this
exception into statutory form. 9
Subject to the problem of proper payment of the remaining balance in a deceased depositor's account, little difficulty is encountered
in handling an account that has a sole signatory. Accounts in the
names of two or more persons can present some difficulties.
Two-name accounts can take one of several forms. In Florida, however, as long as the account is in a form complying with the requirements of the deposits-in-two-or-more-names statute, a bank can safely
pay the survivor.1 Other jurisdictions have held that similar statutes
provide complete protection to the banking institution.11
It should be noted that this statute makes no attempt to determine
ownership of such an account but merely provides protection for the
depository. The question of ownership is an entirely separate problem and one that has been before the Florida Supreme Court on several occasions. 12 In one case the Court suggested that banks, as well
sJohnston v. Thomas, 93 Fla. 67, 111 So. 541 (1927).
9FLA. STAT. §659.39 (1957); see I PATON, DIGEST, Checks §13:13 (1954).
10FLA. STAT. §659.29 (1957).
11E.g., Godwin v. Godwin, 141 Miss. 633, 107 So. 13 (1926); Gordon v. Toler,
83 N.J. Eq. 25, 89 At. 1020 (Ch. 1914); Union Trust Co. v. Hutchinson, 27 Ohio
App. 284, 161 N.E. 222 (1927).
12See Brooker, Survivorship in Joint Bank Accounts, 31 FLA. B.J. 183 (1957),
for a discussion of four such cases.
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as depositors, could eliminate much of the confusion if at the time
the account was established it was so worded as to dearly reflect the
intention of the parties."3 This suggestion should not be ignored, for
disputes of this nature will inevitably result in loss of good will by
the bank. Since facts beyond the bank's records are considered in determining ownership of accounts, however, it must be remembered
that no assurance of the legal effect can be assumed simply because
the account is carried in the statutory form. Some states have resolved this problem through legislation by creating a conclusive pre4
sumption in favor of the survivor.'
Florida's statute protects the bank only when the deposit is made
in two or more names payable to either, or payable to either or the
survivor; it cannot be relied on in other cases of joint title. If the
account is not maintained in the fashion prescribed by statute, the
bank can safely make payment only to the person who owns it. If
it elects to decide the question of ownership it does so at its peril,
and in the event the bank is in error it may be called upon to pay
again.15
Even without a protective statute, the bank is not defenseless; it
can protect itself by contract. 6 If depositors wish to open an account
that does not meet the requirements of the statute, they should set
forth, as between the bank and the depositors, respective rights and
obligations in the event of the death of one of the depositors. This
should be done even though a partnership account is used. Although
surviving partners take title to all partnership assets for the purpose of
winding up the partnership' 7 and the bank would not be liable for
honoring withdrawals in the absence of knowledge that a withdrawal
from a partnership account was for other than a partnership purpose,S
there is no reason why the bank's position in such a situation should
not be covered by contract.
The balance remaining in a deceased depositor's account may be
subject to an adverse claim. Under a statute recommended by the
American Bankers Association and adopted in part in Florida, 9 mere
notice of an adverse claim is ineffectual unless a bond is furnished or
"3Winters v. Parks, 91 So.2d 649 (Fla. 1956).
142 PATON, DIGEST, Deposits §14 (1942).
'5Smith v. Planters' Say. Bank, 124 S.C. 100, 117 S.E. 312 (1922).
'8Erwin v. Felter, 283 Ill. 36, 119 N.E. 926 (1918).
"7Price v. Hicks, 14 Fla. 565 (1874).
lsRice v. Merchants & Planters First Natl Bank, 100 Ala. 617, 13 So. 659 (1892).
19FLA. STAT.

§659.38 (1957).
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the notice is accompanied by an appropriate court order. Although
this statute is general in nature and not specifically concerned with
decedents' accounts, it would be applicable to such accounts.
When an adverse claim is made in jurisdictions in which no such
statute is in force, the bank is required to hold the deposit for a
reasonable time to allow the adverse claimant to take appropriate
action.20 This results in uncertainty from the bank's standpoint as to
the procedure to be taken and as to what is a reasonable time.
Although the statute is helpful, it has been interpreted as not
applying to two-name accounts when the claim is made by one of the
depositors named on the account or his legal representatives.21 In
such a case a bank should honor the notice without a bond or court
order, and it may be advisable to interplead the parties. This is a
matter that should be corrected by legislation, and it has been so
covered in some jurisdictions.22
UnadministeredEstates
Frequently a depositor dies leaving only a small balance in his or
her account. Oftentimes this is the only asset of the deceased's estate.
For the bank to require an administration or even the simplest probate proceeding of such an estate could result in consumption of the
entire amount by costs and legal fees. Such a requirement would
work a hardship on the parties involved and could adversely affect the
good will of the bank. Also attorneys who are called upon to handle
such matters would find it difficult, if not impossible, to obtain a fee
commensurate with the time and trouble involved.
There is no specific statutory provision authorizing a bank to pay
over the balance of a decedent's account without some type of probate
proceedings. Chapter 735 of Florida Statutes 1957 dispenses with administration of certain estates. In those having a gross value of under
$3,000, exclusive of property exempt under the Constitution and
statutes of the state, or in estates in which the deceased has been dead
for more than three years, these statutes authorize the county judge
20E.g., Ford v. Ames Nat'l Bank, 196 Iowa 958, 195 N.W. 742 (1923); Lindstrom v. Bank of Jamestown, 154 Misc. 553, 278 N.Y. Supp. 664 (County Ct. 1935);
Miller v. Bank of Washington, 176 N.C. 152, 96 S.E. 977 (1918).
2
lPerdue v. State Nat'l Bank, 254 Ala. 80, 47 So.2d 261 (1950). See also Baden
Bank v. Trapp, 180 S.W.2d 755 (Mo. App. 1944) (claims of judgment creditor and
determination of "adverse claimants").
22CAL. FIN. CODE ANN. §852 (Deering 1957); N.Y. Banking Law §134(3).
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to dispense with certain procedural steps in administration. It also
authorizes the entry of an order of administration unnecessary under
circumstances in which the total probatable estate does not exceed
$5,000. The constitutionality of an earlier version of the "no administration" provisions of these statutes has been upheld.23 The chapter
is of limited application, however. The Florida Supreme Court held
in Laramore v. Laramore24 that the circumstances did not justify the
use of such proceedings and that an order based on such procedure was
void and ineffectual to protect a debtor. In that case, after an administrator had been appointed, a woman claiming to be the widow and
sole heir of the deceased petitioned the court to dissolve the administration proceedings, decree no administration necessary, and direct the
administrator and all other persons indebted to the estate to pay over
all funds to her. The administrator, by separate petition, joined her
in seeking such relief. Based on these petitions, an order of administration unnecessary was entered. Two banks, each having deposits
in excess of the maximum amount permitted by the no administration
statute, honored the order and paid to the alleged widow the balances
held. The woman was not, in fact, entitled to the estate, and the
brothers and sisters of the deceased succeeded in having the order set
aside. With respect to the payments made by the banks, the Supreme
Court held that they were not relieved from accounting to the estate
for the "amounts improvidently and improperly paid." Specifically
5
the Court stated:2
"Having knowledge of the death of the decedent, they were
charged with notice of the law that upon his death his administrator became entitled to all his personal property for the purpose of paying legacies, debts, family allowance, estate and inheritance taxes, claims, charges and expenses of administration.
...Moreover, they were charged with notice of the limited application of the applicable statutes dispensing with the necessity
for administration of estates in certain cases, and had actual
knowledge, from the amount of funds of the decedent in their
own hands at the time of his death (irrespective of other assets
that the decedent might have owned at his death) that his
estate was of the class and character that could not be sum23Coral Gables First Nat'l Bank v. Hart, 155 Fla. 482, 20 So.2d 647 (1945).
2449

So.2d 517 (Fa. 1950).

251d. at 521.
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marily disposed of without compliance with the applicable
statutes governing administration of estates where administration proceedings have been begun."
The Laramore case should be ample warning to any bank or other
debtor of the limitations of this type of statute. Certainly, if the
Legislature provides a short cut for the administration of estates,
debtors must be entitled to rely upon it. As this case indicates, however, there cannot be blind reliance. When a bank has knowledge
that debts do exist - though this has been held to be only a pro
tanto defense to the claim of a person entitled to the bank account
of a deceased under an order of no administration26- or that the estate may not be entitled to be administered under this statute, it
should be satisfied that it will be protected by a valid order.
Although Chapter 735 does reduce probate proceedings under
certain circumstances, it does not dispense with the necessity for some
type of proceeding before the county judge. By reason of certain constitutional and statutory enactments, however, there are often instances in which payments of small amounts can be made with reasonable safety without any probate action.
Section 733.20 of Florida Statutes 1957, relating to the order of
payment of expenses of administration and claims against an estate,
makes funeral expenses not exceeding $500 a preferred claim, subject
only to costs of administration. Thus, if a bank is satisfied that no
administration has been had and that the person requesting the funds
has paid the funeral expenses, there will be little danger in making
payment to this person, at least up to the amount given priority by
the statute. If administration should be undertaken thereafter, it is
unlikely that it would be done unless assets of some value had been
discovered that would provide sufficient funds to cover the cost of
administration.
Article X, Section 1, of the Florida Constitution provides that
$1,000 worth of personal property owned by the head of a family residing in Florida is exempt from forced sale. Section 2 declares that
the exemption shall inure to the widow and heirs of the party entitled to it and shall apply to all debts except as specified in the section. These exceptions relate to taxes, assessments, and other liens
pertaining to the homestead. Thus if the bank deposit is the sole
asset of an estate, a bank might make payment up to $1,000 to the
26Coral Gables First Nat'l Bank v. Colee, 155 Fla. 498, 20 So.2d 675 (1945).
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widow and heirs of a deceased depositor without the necessity of administration. It is true that if this situation existed it might be improper to reimburse the person paying the funeral bill. As a practical
matter, however, it is usually the widow or children who make the
funeral arrangements, and in many instances both provisions would
be a protection. When the county judge issues a letter authorizing
a depository to release funds held by it to a named party or parties,
it is assurance that no administration has been had and some assurance that no administration is necessary. Such a letter would be
no protection if erroneously issued; and, since there exists no statutory authority for such a letter, it need not be honored.
FIDUcIARIES' ACCOUNTS

PersonalRepresentatives
Since the balance remaining in a deceased depositor's account belongs to the duly appointed representative of his estate, it is incumbent upon the bank to determine if the person presenting himself as
personal representative has been properly appointed. Even though the
depositor left a will naming an executor, the representative, in the
case of a resident decedent, has no title or right to possession of the
account until the will has been probated.27 It has been held in another
jurisdiction that a bank is not protected in dealing with an executor,
although acting in good faith, if the executor in fact has not been
28
appointed by the court.
It is also imperative that the appointment of the personal representative be valid. Since the county judge's court is not a court of
general jurisdiction, the common law presumption that courts of general jurisdiction are assumed to have jurisdiction if nothing to the
contrary appears in the record does not apply to this court.2 9 Acts
performed by an administrator under a voidable appointment are
valid and binding on the estate; however, acts done pursuant to a
void grant of letters of administration are not binding on the estate. 30 The Florida Probate Law restricts the qualification and ap31
pointment of personal representatives to certain classes of persons.
27FLA. STAT. §732.26 (1) (1957).
28Holden v. Farmers & Traders Nat'l Bank, 77 N.H. 535, 93 At. 1040 (1915).
2DKrivitsky-v. Nye, 155 la. 45, 54, 19 So.2d 563, 568 (1944).
3oState v. Petteway, 131 Fla. 516, 179 So. 666 (1938).
31FLA. STAT. §§732.45-.47 (1957).
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In the case of administrators, it establishes the order of preference in
appointment and establishes the procedural requirements, some of
which are mandatory.32 An appointment made in spite of facts appearing in the proceedings indicating that jurisdictional requirements were not met is void. 33 To this extent, a bank is under a duty
of inquiry and can hardly plead ignorance. It is unreasonable to require a bank to inquire further than the record. If the proceedings
seem to be proper and the jurisdictional requirements for his appointment appear in the record, a bank probably can pay the personal
representative without fear of incurring liability.
The situation is not so difficult in the case of deposits made by
personal representatives. Here the bank is not paying out funds belonging to a deceased depositor but is accepting moneys of an executor or administrator for deposit and then paying out on his order.
In such cases a bank is entitled to rely on representations made to it
until it receives notice to the contrary and is under no obligation to
oversee the execution of this trust.34
If a personal representative has been appointed in this state,
payment should be made to him. If, however, no written demand has
been received from an executor, administrator, or curator appointed
in this state, a bank is authorized to make payment to a foreign personal representative after the expiration of three months from the
date of his appointment. 35
If two or more executors or administrators are appointed to represent an estate, they must act jointly unless specific authority to act
is given to one or more by the county judge. 36
In one instance the qualification of the personal representative is
not a condition precedent to the withdrawal of a decedent's account.
Section 69.15 of Florida Statutes 1957 authorizes any court having an
estate in the process of administration, because the size of a bond required of the person so administering would be burdensome or for
other cause, to order any or all of the personal assets of an estate to
be placed with a bank or trust company designated by the court as
depository. Any person having possession or control of any assets so
placed with the depository must, upon demand of the designated bank
§§732.43-.44.
re Bush, 80 So.2d 673 (Fla. 1955) (failure to get waiver or give notice to
person appearing in petition as having prior right to appointment).
34Holden v. Farmers & Traders Nat'l Bank, 77 N.H. 535, 93 Ad. 1040 (1915).
321d.
33

3

1n

5FLA.

STAT.

§734.30 (4) (1957).

361d. §732.50.
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or trust company, deliver the assets to the depository whether the

person administering the estate has duly qualified or not; and the
receipt of the depository relieves the party delivering such assets from
further responsibility. This law also applies to guardians, trustees, receivers, and other court appointed officers.
Minors
As a general rule a minor in absolute possession of money as his
own property has the right to deposit and withdraw it, and a bank
assumes no liability in paying this deposit to the minor.37 Although
this has been so held without benefit of statute, 8 Florida 39 and other
states 40 have authorized such payment by specific legislation. Statutes
similar to the Florida statute have been held to be complete protec41
tion to the bank.
Incompetents
Adjudicated. Upon entry of a judicial judgment of incompetency,
the person so affected is presumed incapable of managing his own
affairs4 2 and a bank cannot safely deal with him. The bank's difficulty
in such a circumstance can be readily appreciated. To protect banks
and trust companies in such situations, the Florida Banking Code
provides that depositories will not be liable for payment of an
item drawn, made, or accepted by an incompetent person who has
funds to meet it if presentation for payment is made within thirty
days after receipt of notice of the adjudication or at any time if no
43
written notice has been received.

Unadjudicated. Until incompetency has been adjudicated, contracts made in good faith with an insane person are generally en37E.g., Smalley v. Central Trust &Say. Co., 72 Ind. App. 296, 125 N.E. 789 (1920);
Phillips v. Savings Trust Co., 231 Mo. App. 1178, 85 S.W.2d 923 (1935); see 43
C.J.S., Infants §34 (1944).
3sSmalley v. Central Trust &Say. Co., supra note 37.
39FLA. STAT. §659.28 (1957).
40E.g., N.J. STAT. ANN. §17:9A-215 (1956); N.Y. Banking Law §134-1; PA. STAT.
ANN. tit. 7, §819-902A (1956).
4'Mandell v. Passaic Natl Bank & Trust Co., 18 N.J. Misc. 455, 14 A.2d 523
(Cir. Ct. 1940); Peterson v. Weimar, 181 Wis. 231, 194 N.W. 346 (1923).
42FLA. STAT. §394.22 (10) (a) (1957).
431d. §659.39.
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forceable. 4 4 A bank will not be liable for payment with respect to its
accounts if at the time of payment the depositor was insane, provided
the bank neither had knowledge of the insanity nor could be charged
5

with such knowledge.4

Guardians
The problems of a bank with respect to guardians are similar to
those involving personal representatives. The Florida Guardianship
Law covers requirements for the appointment of guardians for both
minors and incompetents. 46 The burden is upon the bank to be
certain that any person presenting himself as guardian of a depositor
and demanding control of the depositor's account holds a valid appointment. It is of course necessary, as in the case of all fiduciaries
acting under court order, that all conditions contained in the order
of appointment be met. In one instance a bank was held liable when
it paid a person named as guardian who had not posted the bond required by the order.4 7 The act contains a provision authorizing payment to foreign guardians similar to the statute concerning payment
48
to foreign personal representatives.
4 9
The 1957 Legislature enacted the Florida Gifts to Minors Act,

which provides that a gift of money may be made by delivering or
paying it to a broker or bank for credit to an account in the name of
the donor, an adult member of the minor's family, a guardian of the
minor, or a bank with trust powers, followed by the words, "as cusunder the Florida Gifts to Minors
todian for ------------Act." Such a gift is irrevocable, but the rights of the guardian with
respect to such custodial property are limited by the act.
Trust Accounts
The Tentative Trust. A deposit made by one person in his name
in trust for another creates a tentative trust in the absence of other
evidence as to the depositor's intention. It is revocable during the
depositor's lifetime, and if he dies without having revoked the trust
44For discussion and cases see Annot., 46 A.L.R. 416 (1935).
45Poole v. Newark Trust Co., 40 Del. 163, 8 A.2d 10 (Sup. Ct. 1939).
46FLA. STAT.

cc. 744-47 (1957).

47Thayer v. Erie County Say. Bank, 217 N.Y. 501, 112 N.E. 446 (1916).
4SFLA. STAT. §744.15 (1957).

49Fla. Laws 1957, §57-53.
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the beneficiary will be entitled to the proceeds of the deposit. This
account is often referred to as a "Totten trust," taking its name from
the leading case on the subject, 50 which represents the Florida view51
and the majority view in this country.
Florida has adopted, in substantially the form recommended by the
American Bankers Association, a statute governing a bank's liability
for payments made pursuant to a Totten trust arrangement. 52 Although statutes of this nature protect the bank in making a payment to a beneficiary, they have been construed as not affecting or controlling the rights of the parties to the deposit.5 3 From the bank's
standpoint, however, during the lifetime of the trustee the bank may
honor withdrawals by him and upon his death pay the beneficiary.
If the trustee-depositor has made a gift of the account to the beneficiary, by declaration or otherwise, the trust is considered inactive,
or dry, entitling the beneficiary to the deposit. Satisfactory proof of
this, of course, must be furnished to the bank.
A tentative trust may be made irrevocable; 54 in the absence of such
a limitation it may be revoked by will. 55 Unless a bank has been properly notified of a revocation, it will be protected as long as it honors
the deposit agreement. Tentative trust accounts have been held subject to the claims of creditors of a deceased trustee when his separate
56
estate was insufficient to meet creditors' claims.
The law governing tentative trusts is not applicable to an account
opened by one person in the name of another as trustee for a third
57
person.
The True Trust. When a deposit is made in the name of a fiduciary under an express trust, the bank is charged with knowledge of
the trust character of the deposit and is put on notice of the limited
capacity of the trustees to deal with such funds. Generally, the trust
instrument is exhibited to the bank, thus making the bank's responsirOMatter of Totten, 179 N.Y. 112, 71 N.E. 748 (1904).
5Seymour v. Seymour, 85 So.2d 726 (Fla. 1956), 10 U. FLA. L. REv. 235 (1957).
52FLA. STAT. §659.-30 (1957).

53Jefferson Trust Co. v. Hoboken Trust Co., 107 NJ. Eq. 310, 152 At. 374 (Ch.
1930).
54Matter of Farrell, 298 N.Y. 129, 81 N.E.2d 51 (1948).
551n re Brennan's Estate, 59 N.Y.S.2d 182 (Surf. Ct. 1946).
56Beakes Dairy Co. v. Berns, 128 App. Div. 137, 112 N.Y. Supp. 529 (2d Dep't
1908).
57Tiber v. Heller, 173 Misc. 333, 17 N.Y.S.2d 59 (Sup. Ct. 1939).
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bility greater than its duty in the case of an ordinary deposit. It
cannot permit withdrawals that would be in violation of the terms
58

of the trust.

Even though there may be no written instrument from which
the bank can determine the powers and limitations on the fiduciary,
the name of the account itself may put the bank on notice of the
trust character of the deposit, as in the case of executors, administrators, agents, and the like. This problem is also present when an
account is maintained by a depositor in his name as trustee without
designating any beneficiary. 59
Unless the instrument, if there is one, creating the trust establishes
a specific or special deposit, an account between bank and trustee
would be considered general, creating the normal debtor-creditor relationship.60 With knowledge of the character of the funds deposited, however, the bank cannot permit or participate in a misappropriation of these funds by the trustee. It is bound to presume
that the trustee drawing funds will use them for a proper purpose. In
the absence of any knowledge of facts that charge the bank with
notice of intent to misappropriate, it will incur no liability for
making payments in accordance with its contract with such depositors.6 1 Even though the bank may credit the trustee's personal account

with funds drawn by the trustee to his own order upon the trust
account, the bank has been held not liable when it had no knowledge
of misappropriation by the trustee.6 2 It may and should assume the
honesty of the fiduciary. Simple negligence in failing to inquire is
not enough to charge the bank with knowledge. The test- whether
it acted in good faith- is universally recognized. 63 When, however,
64
a bank profits by use of the trust funds, it will be held to account.
In brief, a bank will incur no liability in dealing with trust funds
as long as it does not violate the terms of its contract with the depositor, or apply trust funds, with or without the trustee's consent, to
its own account or benefit by discharge of the trustee's personal indebtedness to the bank, or assist him, with actual or constructive
knowledge of fraud, in misappropriating trust funds.
5sSee 7 Am. JUR., Banks §519 (1936).
59See id. §520.
6oMartin v. Meyerheim, 101 Fla. 82, 13 So. 636 (1981).
61See 7 AM. JUR., Banks § §520-22 (1936).
62Grace v. Corn Exch. Bank & Trust Co., 287 N.Y. 94, 38 N.E.2d 449 (1941).
63Atlanta & St. A.B. Ry. v. Barnes, 95 F.2d 273 (5th Cir. 1988).
64For discussion and cases see Annot., 145 A.L.R. 445 (1943).
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Receivers

The power to appoint a receiver is inherent in a court of equity.
As long as the court has jurisdiction of the subject matter and the
parties, an order appointing the receiver, however erroneous, is not
void.65 The receiver is an officer of the court, 66 and property in his
hands is, in a legal sense, in possession of the court.67 Since it is the
receiver's duty to collect the assets of the receivership, 6 he is normally
entitled to any deposit standing in the name of the person or corporation for whose property he was appointed, unless his powers are limited
by the order appointing him. 69 As in the case of other court appointed fiduciaries, a bank should verify the appointment and see
that all requirements, such as posting bond, have been met before
turning an account over to the receiver.
In regard to deposits made by a receiver, the same rules with respect to misappropriation by fiduciaries apply. The bank is under a
duty to honor withdrawals according to its contract; and, unless it has
knowledge of a diversion or benefit by misappropriation, it is not
liable for a receiver's embezzlement.70 This has been so held even
1
though withdrawals were to the individual order of the receiver7
This principle has been recognized even when the court lacked juris72
diction to enter orders authorizing withdrawals from the account.
Bankrupts

Section 70 (a) of the Bankruptcy Act 3 vests title to a bankrupt's
nonexempt property in the trustee of his estate as of the date of the
filing of the petition initiating proceedings. Section 70 (d) (2)74 authorizes payment in good faith by a debtor of the bankrupt before
6oBayview Homes Co. v. Sanders, 102 Fla. 516, 186 So. 284 (1931).
6GEppes v. Dade Developers, Inc., 126 Fla. 853, 170 So. 875 (1986).
67Mirror Lake Co. v. Kirk Securities Corp., 98 Fla. 946, 124 So. 719 (1929).
OsE.g., Brooks v. Wooten-Epes Co., 202 Ark. 204, 149 S.W.2d 553 (1941); Brandt
v. Allen, 76 Iowa 50, 40 N.W. 82 (1888); Cushing v. Perot, 175 Pa. 66, 84 AtI. 447
(1896); see 45 AM. JU., Receivers §196 (1936).

6OMcGowan Co. v. Ingalls, 60 Fla. 116, 53 So. 932 (1910).
70State ex rel. Elberta Peach & Land Co. v. Chicago Bonding & Surety Co., 279
Mo. 535, 215 S.W. 20 (1919).
7'Ibid.

72Lucas v. Central Missouri Trust Co., 350 Mo. 593, 166 S.W.2d 1058 (1942).
7352 STAT. 883 (1938), 11 U.S.C. §110 (1952).
741bid.
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adjudication of bankruptcy or before a receiver takes possession of
the property. Section 70 (d)(3)-5 states that a person having actual
knowledge of the pending bankruptcy shall be deemed not to have
acted in good faith unless he had reasonable cause to believe that
the petition was not well founded.
Thus, although title to a bankrupt's account and the right to any
balance standing in his name vest in the trustee as of the date the
petition is filed, a bank honoring withdrawals is protected until the
appointment of a receiver or adjudication, whichever occurs first,
provided it has no knowledge of the pendency of the bankruptcy. The
bank is not charged with knowledge by the filing of the petition,
but actual knowledge of this fact renders it liable if it thereafter
honors withdrawals.7 6 One of the duties of a trustee specified by the
Bankruptcy Act is to "deposit all money received by him in designated
depositories." 7 Section 61 authorizes the judges of the several courts
of bankruptcy to designate by order certain banking institutions as
depositories.78 Order No. 29 of the General Orders in Bankruptcy7 9
requires that all withdrawals from the depository be signed by the
clerk of the court or receiver or trustee and countersigned by the
judge or referee, or by the clerk or his assistant under order of the
judge, stating the date, sum, and the account.
Any bank that consents to being designated a depository and
thereafter accepts the account of a trustee must consider Order No.
29 as being as much a part of its contract with the depositor as though
it were written therein. 0
A slightly different situation is presented when trustee funds are
deposited in a bank not designated by the court as a depository. No
doubt a bank would not open a trustee's account if it were not so
designated; however, the situation could arise if the bank accepted
a deposit to the trustee's personal account of checks payable to the
order of a bankruptcy trustee or endorsed by the trustee in his fiduciary capacity. In cases in which this has happened, it has been
held that a nondesignated depository, by accepting such funds, is
charged with notice that the trustee is making the deposit in breach

75Ibid.

76Cunningham v. Lexington Trust Co., 259 Mass. 181, 156 N.E. 1 (1927).
7752
STAT. 883 (1938), 11 U.S.C. §53 (1952).
7852 STAT. 883 (1938), 11 U.S.C. §75 (1952).
7952 STAT. 883 (1938), 11 U.S.C. §53 (1952).
SOMaryland Cas. Co. v. Central Trust Co., 297 N.Y. 294, 79 N.E.2d 253 (1948).
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of his trust.81 By assisting him in violation of his trust, the bank can
be held liable as a constructive trustee of the moneys so received. It
is interesting to note that apparently all authorities concede the bank's
nonliability if it cashes the checks of the trustee rather than deposits
them to his account.
Principaland Agent
Occasionally an account may be opened in the name of a person
as agent for a designated principal. In such cases the bank's responsibilities are similar to those discussed in connection with other fiduciaries. The bank is responsible to the principal only when it knows
or should know that the principal's funds are being diverted to the
82
agent's personal use.
The most common type of account to which principal-agent theories are applicable is one opened in the name of one person but authorizing a second party to draw on the account. This is normally
done by use of a power of attorney. Under common law agency principles, a power of attorney is revoked by the death of the principal
except when the power is coupled with an interest. Unless this interest exists in connection with a bank account, the death of the
principal revokes the power of attorney and terminates any authority
of the bank to honor instruments executed under this power. Harsh
as it may seem, lack of notice or knowledge of the principal's death on
the part of a bank has not protected the bank when it has permitted
withdrawals by the agent after the principal's death.8 3
In Florida a statute authorizing a bank to continue to recognize
the authority of an authorized agent until it receives written notice
of revocation alleviates this situation somewhat.8 4 A general statute
dealing with powers of attorney also provides that any act done for
the principal that would be lawful if he were living shall be valid
and binding on his estate when he is dead, providing the person
dealt with the agent without knowledge of the principal's death.85
81E.g., First Nat'l Bank v. American Surety Co., 148 F.2d 654 (4th Cir. 1945).
Contra, Rodgers v. Bankers Nat'l Bank, 179 Minn. 197, 229 N.W. 90 (1930).
82W. Horace Williams Co. v. Broward Bank & Trust Co., 69 F.2d 14 (5th Cir.
1934).
s2Hoffman v. Union Dime Sav. Inst., 109 App. Div. 24, 95 N.Y. Supp. 1045 (Ist
Dep't 1905).
84FLA. STAT. §659.40 (1) (1957).
851d. §709.01.
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Although this statute does not contain the same positive protective
language that is contained in some of the statutes heretofore discussed, it seems apparent that the Legislature intended to protect
banks and others dealing with an agent in good faith without knowledge of the death or incompetency of the principal.
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